
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF ZONING A D J U S T M E N T  

A p p l i c a t i o n  No. 1 3 9 8 4  of M u r i e l  PI. Yasuna,  p u r s u a n t  t o  
S u b - s e c t i o n  8 2 0 7 . 2  of t h e  Zoning R e g u l a t i o n s ,  f o r  a s p e c i a l  
e x c e p t i o n  u n d e r  S u b - s e c t i o n  7 1 0 4 . 2  t o  change  a ncneonforrnincj 
u s e  from a p a r t m e n t  h o u s e ,  f o u r  u n i t s ,  a l l  f l o o r s  t o  a f i v e  
unit a p a r t m e n t  h o u s e ,  a11 f l c o r s  i n  a n  R-3 D i s t r i c t  a t  
p r e m i s e s  1531 - 31s-k S t r e e t ,  W . W . ,  ( S q u a r e  1 2 6 9 ,  

HEARING DATE: J u l y  2 ’7 ,  1983 
D E C I S I O N  DATE: J u l y  2 7 ,  1 9 8 3  (Bench D e c i s i o n )  

FINCINGS OF FACT: 

1. The s u b j e c t  p r o p e r t y  is l o c a t e d  at t h e  s o u t h w e s t  
c o r n e r  of t h e  i n t e r s e c t i o n  of 3 1 s t  and  Q Streets  and  i s  
known a s  1531 - 3 1 s t  S t r e e t ,  N . W .  It i s  zoned R-3. 

2 .  The s u b j e c t  p r o p e r t y  i s  improved w i t h  a t h r e e  
s t o r y  p l u s  basement brick s t r u c t u r e .  

3 .  The subject 
t w o  p r io r  occasions 
2 1 ,  1 9 7 0 ,  t h e  p r i o r  
p e r m i s s i o n  t o  change  
house t o  a n  a p a r t m e n t  
f l o o r s  and  basemen t ,  
f o r  a c e r t i f i c a t e  o f  

p r o p e r t y  has  heen before the 30ard on 
I n  RZA Order KO. 1 0 3 0 0 ,  c?ated Augus t ,  

owr,er o f  t h e  p r o p e r t y  w a s  g ran tec?  
a nonconforming  use f rom a t e n e m e n t  
houee l i m i t e d  t o  f o u r  a p a r t m e n t s ,  a l l  
Fol lowing  t h a t  a p p r o v a l  rtn a p p l i c a t i o n  
occupancy  f o r  a f o u r - u n i t  a p a r t m e n t  

house  was f i l e d  i n  a t i m e l y  manner .  F o r  unknown r e a s o n s ,  no  
c e r t i f i c a t e  of occupancy  was i s s u e d  a t  t h a t  t,irne f o r  t h e  
a p a r t m e n t  use a 

4, In BZA Order Nct ,  11412, dated Cecernber 1 9 ,  1 9 7 3 ,  
t h e  Board d e n i e d  the a p p l i c a n t ‘ s  r e q u e s t  t o  change  a noncon- 
fo rming  u s e  from a t enemen t  house  t o  a n  a p s r t m e n t  h c u s e  
c o n t a i n i n g  f i v e  u n i t s .  

5 .  On April 1 8 ,  1977,  C e r t i f i c a t e  of Occupancy N o .  
8-eL5081 f o r  a four-unit a p a r t n e n t  h o u s e  was i s sued  p u r s u a n t  
to t h e  a p p l i c a t i o E  For c e r t i f i c a t e  of occupancy  filed 
s u b s e q u e n t  t o  t h e  a p p r o v a l  g r a n t e d  i n  RZA Order  N o .  1 0 3 0 0 .  

6 ,  The a p p l i c a n t  i s  p r e s e n t l y  s e e k i n g  a change of 
nonconforming  u s e  from an  a p a r t m e n t  house of four u n i t e  tc 
a n  apartmeEt- house of five u n i t s ,  

7 .  The a p p l i c a n t  purcha~ced t h e  sub-ject p r o p e r t y  i n  
1972. A t  that t i m e ,  no s t r u c t u r a l  a l t e r a t i o n s  had b e e n  
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undertaker?  t o  c o n v e r t  t h e  b u i l d i n g  from a tenement  t o  ar. 
apa r tmen t  house ,  

8 .  The a p p l i c a n t  c o n v e r t e d  t h e  tenement  t o  an  
apa r tmen t  house  con ta j -n ing  f i v e  u n i t s  i n  1 9 7 3 ,  The f i v e  
u n i t s  c o n s i s t  o f  a one bedroom apa r tmen t  i n  t h e  basement ,  a 
two bedrocn  dup lex  on p a r t s  of t h e  f i r s t  and second f l c o r s ,  
an  e f f i c i e n c y  on t h e  f i r s t  f l o o r ,  an  e f f i c i e n c y  on t h e  
second f l o o r  and a two bedroom u n i t  or t h e  t h i r d  f l o o r ,  The 
b u i l d i n g  k:ss been l e a s e d  and occupied  a s  a f i v e  u n i t  
apa r tmen t  house s i n c e  t h a t  t i m e .  The g r a n t i n g  of t h e  
r e q u e s t e d  r e l i e f  would g i v e  a p p r o v a l  t o  t h e  e x i s t i n g  u s e .  

9 .  The app l - i can t  a s s e r t s  t h a t  BZA Order  No. 40300 
p e r m i t s  f i v e  u n i t s ,  i n  t h a t  F i n d i n g  of F a c t  No. 2 of t h a t  
O r d e r  i n d i c a t e s  t h a t  "The  s u b j e c t  p r o p e r t y  is improved w i t h  
a f o u r  ( 4 )  s t o r y  b u i l d i n g  wLth  basemen?, which i s  p r e s e n t i y  
b e i n g  u s e 2  a s  a tenement  house."  One u n i t  on each  o f  f o u r  
f l o o r s  and! t h e  basement would t h e r e f o r e  e n t i t l e  t h e  
a p p l i c a n t  t o  f i v e  u n i t s ,  

1 0 .  The a p p l i c a n t  a s s e r t e d  t h a t  s h e  h a s  n o t  been  i n  
v i o l a t i o n ,  i n  t h a t  s h e  h a s  been p r o p e r t y  l i c e n s e d  f o r  many 
17ears for a f i v e  u n i t  apa r tmen t  house.  The a p p l i c a n t  
s u b m i t t e d  f o r  t h e  r e c o r d  c o p i e s  o f  l i c e n s e s  for t h e  apar tment  
u s e  which have been i s s u e d  on an  a n n u a l  b a s i s  s i n c e  1 9 7 5 .  
The  l i c e n s e  i s s u e d  f o r  t h e  p e r i o d  from November 1, 1 9 8 2 ,  
t h rough  October  31 ,  1 9 8 3 ,  i s  f o r  s i x  u n i t s ,  A l l  t h e  o t h e r  
l i c e n s e s  submi t t ed  a r e  for f i v e  apa r tmen t  u n i t s .  The 
g r a n t i n g  of t h e  r e q u e s t e d  r e l i e f  would e l i m i n a t e  t h e  
d i s c r e p a n c y  between t h e  e x i s t i n g  c e r t i f i c a t e  of occupancy 
arid t h e  b u s i n e s s  l i c e n s e s .  

il. The Board does  n o t  co3cur  w i t h  t h e  a p p l i c a n t ' s  
c l a i m  t o  l e y i t i m a c y  based  on t h e  l i c e n s e s  i s s u e d  and t h e  
a p p r o v a l  g r a n t e d  i n  BZA N o ,  1 0 3 0 0 .  BZA Order  No. 10300 is 
c l e a r l y  c o n d i t i o n e d ,  as fc l lows:  

( a )  N o  more t h a n  f o u r  ( 4 )  u n i t s  s h a l l  b e  
p r o v i d e d .  

( b )  A p p e l l a n t  sha1.l be  p e r m i t t e d  t o  d i s t r i b u t e  
s a i d  u n i t s  on a l l  f l o o r s  incluclinrj  t h e  
basement 

Tha t  o r d e r ' s  F i n d i n g  o f  Fac t  No. 2 ,  c i t e d  by t h e  a p p l i c a n t ,  
r e f e r s  t o  t h e  number of f l o o r s ,  anE h a s  no b e a r i n g  on t h e  
ccncise  c o n d i t i o n s  imposed by t h e  B o a r d ' s  Order  l i m i t i n g  t h e  
u s e  t o  f o u r  u n i t s .  

1 2 .  The s t a n d a r d  o f  r ev iew r iecessary  f o r  i s s u a n c e  of  a 
b u s i n e s s  l i c e n s e  i s  n o t  s u b j e c t  t o  t h e  r ev iew as t o  zoning  
cGmpliance t h a t  i s  e x a c t e d  i n  a n  a p p l i c a t i o n  for a 
c e r t i f i c a t e  of occupancy.  The l a c k  of c o r r e l a t i o n  between 
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the two branches of the District aqencies i::volved in 
issuing permits in this case may have resulted in the 
issuance of licenses permitting t h l s  applicant to operate 
more units than was lawfully allowed. However I the issuance 
of licenses containing erroneous infornatioE does not  
supercede the riunber of units legally permitted under zoning 
in the subject structure. 

13. At the conclusicn of the applicant's presentation, 
a representative of the Citizens Association of Georgetown 
ICAG) recommended that the Board deny the application 
because the essential facts of the suhject case have been 
the subject of two prior hearings. No new facts have been 
presented except that the property has been used in 
violation of the Zoning Regulations and prior Board actions 
for ten years, and any other course of action by the Board 
woulc! permit the applicant to profit from an illegal act. 
The Board concurs with the recommendation and reasoning of 
the Citizens Association of Georgetown. 

14. The record coctains a letter in opposition to the 
subject application from a nearby property owner. The 
opposition was based on the exacerbation of existing traffic 
congestion and parking inadequacy I the downgradirg of the 
existing zoning restrictions and the impact it would have on 
the historic character of the neighborhood. 

15. The record contains 2 resolution submitted b y  
Advisory Neighborhood Commission 2 E ,  date2 July 6 1982 
which recommended that the application be denied f o r  the 
folLowinq reasons: 

1. The area within 3 0 6  feet of thls structure is 
already saturated with developnent, and there is a 
critical shortage of parking in the area. 

2. AppLicant?s site does pot provide an17 parking. 

3. Denial of the extra unit would not constitute an 
undue hardship as the BZA has confirmed in two 
previous bearings 

4. It would he coetrary to the future treni! of this 
neighborhood, which is presently developing in 
harmony with the Zoning Regulations and the 
Comprehensive Plan for the District of Columbia. 

5. The applicant has been operating in violation for 
a period of ten years. 

The Board cor.curs with the reasoning and recommendation of 
the Advisory Neighborhood Commission. 
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1 6 ,  The O f f i c e  of P l a n n i n g ,  by memo d a t e d  J u l y  2 0 ,  
1 9 8 3 ,  recommended d e n i a l  of t h e  s u b j e c t  a p p l i c a t i o n  based  on 
t h e  i n c r e a s e d  d e g r e e  of nonconformi ty ,  which would r e s u l t  I 
t h e  a d d i t i o n a l  t r a f f i c  I p a r k i n g  and o t h e r  a d v e r s e  impac t s  
a s s o c i s t e d  w i t h  hicjher d e n s i t y  u s e s  i n  low d e n s i t y  ne ighbor-  
hoodsI and t h e  f a c t  t h a t  t h e  Board p r e v i o u s l y  6 e n i e d  an  
zlrnost i d e n t i c a l  r e q u e s t .  The Board concur s  w i t h  t h e  
f i n d i n g s  and recommendation of  t h e  O f f i c e  of P lann ing .  

C O N C L U S I O N S  G F  LA\J AD'D OPINIOPl : :  

Based on t h e  f o r e q o i n g  f i n d i n g s  of f a c t  and t h e  
e v i d e n c e  of r e c o r d ,  t h e  Board c o n c l u d e s  t h a t  the a p p l i c a n t  
is seek ing  a s p e c i a l  e x c e p t i o n .  I n  o r d e r  t o  be o r a n t e d  such  
r e l i e f ,  t h e  a p p l i c a n t  must demons t r a t e  t h rough  s u b s t a n t i a l  
e v i d e n c e ,  c o n p l i a n c e  w i t h  Sub- sec t ion  7 1 0 4 . 2  and 8 2 0 7 . 2  

The Soarc! conc ludes  t h a t  t h e  a p p l i c a n t  has i n t r o d u c e d  
no more t h a n  a s c i n t i l l a  of e v i d e n c e  t o  t h e  r e c o r d  
p u r p o r t i n g  t o  s a t i s f y  t h e  Zoning R e g u l a t i o n s .  KO p r o b a t i v e  
e v i d e n c e  h a s  beeri g i v e n  t h a t  t h e  proposed  use w i l l  n o t  
a d v e r s e l y  a f f e c t  t h e  p r e s e n t  c h a r a c t e r  o r  f u t u r e  development 
of  t h e  a.rea, t h a t  t h e r e  w i l l  be no d e l e t e r i o u s  e x t e r n a l  
e f f e c t s ,  such  a s  n o i s e ,  t r a f f i c  or p a r k i n g ,  n o r  t h a t  t h e  
proposed  u s e  i s  i n  harmony w i t h  t h e  g e n e r a l  pu rpose  anE 
i n t e n t  o f  t he  Zoning R e g u l a t i o n s  and nap .  The a p p l i c a n t  h a s  
f a i l e d  t o  m e e t  t h e  burden  of proof  on t h e  i s s u e s  as r e q u i r e d  
by t h e  R e p l a t i o n s .  

The Board f u r t h e r  conc ludes  t h a t  it h a s  acco rded  t o  t h e  
Advisory Neighborhood Commission t h e  " g r e a t  w e i g h t "  t o  which  
it i s  e n t i t l e d .  Accord ing ly ,  it Fs ORDERED t h a t  t h e  
a p p l i c a t i o n  i s  DENIED. The Boar$. i.s aware t.hat t h e  
a p p l i c a n t  h a s  been u s i n g  t h e  b u i l d i n g  i n  v i o l a t i o n  of t h e  
e x i s t i n g  c e r t i f i c a t e  of occupancy.  The Board admonishes t h e  
a p p l i c a n t  t o  d e s i s t  such  a c t i v i t y ,  and t h e  Zoning 
A d m i n i s t r a t o r  i s  d i r e c t e d  t o  t a k e  such  a c t i o n s  a s  a r e  
n e c e s s a r y  t o  e n f o r c e  compl iance  w i t h  t h i s  o r d e r  and t h e  
Zoning R e g u l a t i o n s  

VOTE: 5-0 ( L i n d s l e y  W i l l i a m s ,  Douglas J. P a t t o n ,  
Car r ie  I,. Thornhi l l . ,  W i l l i a m  F. E c I n t o s h ,  
and C h a r l e s  R. N o r r i s  t o  deny)  

BY GRDEF O F  THE D . C .  BOARD OF ZONING ADJUSTIIENT 

ATTESTED l3Y:  
STEVEN E.  SRER 
E x e c u t i v e  D i r e c t o r  

FINAL DATE OF ORDER: 
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UNDER SUB-SECTION 8 2 0 4 3 OF THE 
DECISION OR ORDER OF THE BOARD S 

ZOhTING REGULATIONS 
ALL TAKE EFFECT UBTTI 

” NO 
J TEI 

DAYS AFTER HAVING BECOI’IE F I m r J  PURSUANT TO THE SUPPLEMEFITAT 
RIJZES OF PRACTICE AND PROCEDURE BEFORE THE BOARD OF ZONING 
AD JUSTMEMT. ” 

13 9 8 4order /PlCNEAI, 


